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Section One –

Pop Quiz

Now that you’ve read and completely understand everything in Lessons 1 through 12, let’s try a pop quiz! Below are five questions and two story problems.  

The answers appear on pages 145-146.

Five Questions:

1. Can I ask for a date of birth on an application?

2.
Can I obtain a driver’s report (MVR) on applicants who will not drive a company vehicle? 

3.
How can I do pre-employment screening if I can’t ask for a date of birth?

4.
I only have a couple of employees; does the Fair Credit Reporting Act effect how I do screening?

5.
My business is seasonal, do I have to use the I-9 forms? 
Two Story Problems:

What Would You Do?

The following two scenarios are based upon real events. They may seem shocking, but they are all incidents that involve seemingly routine components of the hiring process. 

Each story ends with several questions. The author’s answers appear at the end of this section.

#1 - Verbal Innuendos:

The Story: During a phone conversation with a candidate’s former employer, you were told that the employee had an excellent attendance record and job performance. In fact, the former employer answered all of the standard questions in a positive manner.  However, several days later, the former employer called you and asked if he could mention a few items “off-the-record.” He then proceeded to tell you that the candidate had been under some suspicion because of monies missing from cash drawers. Although the candidate’s register always balanced, some of the employees next to him reported shortages several times a week, which could not be explained.  Then the former employer went on to describe the candidate as having personality conflicts, stated that he didn’t really get along well with other employees, and after several work place arguments, the candidate eventually resigned.  The former employer went on to say that since the time that the candidate left, there wasn’t a re-occurrence of missing money.  

Question One: 
How would you treat and document this information?

Question Two:  
If this candidate had been promised the position before the second call, how would you now reject the applicant? 

Question Three:  
What if he had already been hired?

#2 - Criminal Questions:

The Story: Suppose an applicant filled out the application in detail with large, legible handwriting, but a closer examination revealed that she left the question about criminal convictions blank.  When asked about the blank, she mentioned that she had a DUI conviction and was not sure if it was considered a crime.  Since the position in question did not require driving, and since she seemed to tell the truth, and since she had transportation to the office, you told her to check the box “no” and initial it.

Part of your hiring process involves a statewide criminal history search, a search that typically takes several weeks to receive the results.  Since the applicant appeared to be the best candidate for the position and the need to fill the position was great, she was hired before the criminal report arrived.  Eventually the state report did arrive, with two convictions(one for shoplifting and the other for writing bad checks.  The arrest dates were within the last two years and the last conviction was only six months old.  

Question One:  
What should you do?

Question Two: 
How do you protect yourself from a discrimination suit if you decide to fire her? 

Answers to First Five Questions

1.
No, you can’t have questions that could indicate a person’s age, like the year of high school graduation.  

2.
Yes.  MVR’s can be important in character assessment and verify addresses.  Just be sure to obtain reports on the same class of employees.

3.
The Applicant Waiver Form is your “permission slip” to conduct a background check. The Applicant Waiver Form should include the required identifiers to do so (date of birth, social security number, names).  

4.
Yes and no. The Fair Credit Reporting Act effects all employers if they use a "Consumer Reporting Agency" (CRA) to obtain items such as criminal record reports, driving records, credit report, verification of education or prior employment. If the employer does the verifications themselves, and do not obtain criminal, driving, credit reports, etc., then the employer is not bound by the FCRA rules.  
5. Yes, every employer is required to utilize the I-9 forms for any employee.

The Solutions to Story Problems

There are no simple solutions here. Your liability as an employer, and your course of action, totally depend upon the manner in which the person was hired. Each solution depends upon the forms signed by the employee, the promises you’ve made in writing, and the overall process as outlined in your company’s hiring policy.

#1 - Verbal Innuendos:

Answer One:
Treat off-the-record information as such and do not make a written record.  Because the former employer called a second time unsolicited, he may be sincere or he may be revengeful and wants to interfere with the former employee's advancement. Since there is no proof, the issue of missing money cannot be used.  If it were used, there could be serious liability to both employers, the former for providing malicious or unsubstantiated information and the latter for using that same type of information to deny employment.  

Answer Two:  
If the off-the-record information was timely, and you feel you want to hire another candidate, you can simply by saying the second candidate is the most qualified applicant.  And, because you have all your documents in order, if some small omission or deception was uncovered during the screening process, such as an omitted address, that alone could be cause for rejection or termination.  In short, anything covered by your employment policy, other than this newly disclosed information could now be brought into play.  This is also a time where the "at will employment doctrine" could be of value.  

Answer Three: 
This is tough because again judgment must be made on the information given and the motive behind it. Scenarios like this are where the employment policies can be of great value.  You cannot terminate the employee for this reason. Remember though, if the employee is an at-will employee, you can terminate then for any reason.

Scenario 2:  Criminal Questions

Answer One: 
If your policy is "no lies on an application" then you can terminate her without much cause for concern as long as you stick to your rules.  

Answer Two: 
Your protection is her signed application, the signature on the waiver, and her initials to the question supported by the criminal history report itself.  The issue here is not necessarily the presence of a criminal conviction, but rather the employee essentially lied on more than one occasion.





















































































