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	About Probationary Employment, Temporary Help, &  Subcontractors


Use of Probationary Employment

Who is a “probationary employee” and what is their purpose?   This is a protective measure that allows employers a period of time to get to know the employee(can they perform, do they fit? Additionally, it allows your company more time to complete the verification process. A probationary employee may be terminated without explanation so long as that fact is made clear in the company policy at the time of hire. Probationary employment can be used in every state.

" KEY POINT:  The establishment of a probationary employment policy must be in writing. A typical policy should include length of time of the probationary period.

The Probationary Employment Statement

The following statement should appear on the original application:

“I understand that a 90 working day probationary period will be in effect in the event employment is offered.  This is not a guaranteed employment time frame, it is a period during which I may be terminated at anytime with or without cause (except in Montana).”

If this statement is not on your application form, then either it should be placed on another form signed by the employee, or should be a separate form in and of itself.

Pay considerable attention to the wording of the details of the probationary period.  Does your current form merely refer to a “60-day probation?”  If so, employees might think that they are guaranteed the opportunity to work for the full sixty days, unless you make it clear in your policies.  Also, consider using the term “working days” vs. “days” to extend the probationary period. A 90-working day period gives the employer four and a half months to observe the new hires behavior.  This should be plenty of time to evaluate the new employee. Also, this is an important time to observe if “the three-month syndrome” takes place.

Protection From the Three-Month Syndrome

Under the three-month syndrome, a new employee is on their toes for about the first three months, minding their manners so to speak.  By that time they’ve got the company’s “program” figured out, they have seen how much (or little) policies are enforced and have learned what they can get away with. They think ownership/management won’t notice a slip in productivity or bending of, if not ignoring, the rules. The three-month syndrome is not the norm, but it does happen. Even the best new hire can become a huge disappointment. Always keep the rules in favor of the employer, just in case. 

Uniformity is Important

Be sure that your probationary policy is consistent throughout the company. Do not open the door to a discrimination suit, if you are forced to terminate an unwanted new hire for legitimate reason, by not showing these reasons in your company policy. 

Probationary Employment in Action

The company below hired a new employee with a probationary period.

Problems with Harriett

A local company, ABC Trucking, was familiar with Harriet, who worked for one of ABC’s vendors. ABC knew of Harriet’s skill as a tape transcriber.  It so happen that ABC had a job opening, and Harriet applied. The job description of the position that Harriet applied also called for other skills. Harriet claimed working knowledge of Microsoft Office Software and stated that she could perform all secretarial tasks, as well as answer the telephones.  This was good enough for ABC, and they hired her. Even though she was a “known” quantity, ABC still enforced its hiring policy rules and had Harriett fill out and sign application and waiver forms, which included a 90-working day probationary period. The waiver form clearly stated that the employee could be terminated at anytime “during” a 90-day probation period.  

As it turned out Harriett was an excellent typist when using a tape and transcriber.   However, she possessed little ability to use the ABC office software and spent an inordinate amount of time trying to figure it out, generally with unacceptable results.  The worst came to light when the ABC realized that Harriett exhibited very poor phone skills, and that she could do little very little without specific directions.  Thus, ABC’s new “gal Friday” wasn’t near or close to what she said she was, or what the company needed.  

During the second month of employment, ABC had several talks with Harriett about her shortcomings and attempted to provide training.  Although she tried, she just wasn’t capable and was given notice of termination at the end of the ninth week. 

The next week Harriett presented a demand letter to ABC. Essentially, the letter stated that she was not given a “fair trial” and that ABC employer had to either keep her as an employee or pay her for the remaining portion of the 90 days.  She further stated that if her demands were not met she would seek legal advice at once (remember, she had previously worked for lawyers).  

ABC advised Harriett that the company was sorry she felt the way she did, but under the circumstances she would not be re-hired nor paid for the remainder of the 90 days.  Harriett chose to pursue legal action

After a short trial, ABC readily prevailed because the paperwork( the application and waiver forms(totally outlined the company policy and the job conditions and requirements. Without these forms, for evidence, ABC may have very easily lost. 

If the ABC Company had asked Harriet to sign the application form without the probationary employment statement, then there could have been a sticky situation. Harriet would have had little trouble finding a lawyer to represent her.  Even if ABC prevailed in a lawsuit, consider the negative impact of the time and money spent, as well as possible tarnish to ABC’s reputation.

Using Temporary Help (Temps)

There are two big advantages to using temps:  to increase help on demand without time and expense of the recruitment and selection process; and the ability to cancel services whenever the task is completed. A temp can be used on specific projects or for the seasonal rush.  Another obvious advantage to the employer is that the temp agency pays the taxes, workers’ compensation insurance, and any other benefits. An employer can even request a different or replacement temp employee from the agency if the original individual does not work out for any reason. 

While there are many benefits associated with using these types of services, the serious question remains:  what do you really know about these people?  

How Well Are Temps Screened?

" KEY POINT:  The truth is while many providers maintain that they screen their temps, this usually refers to testing candidates ability to perform specific job functions.  

The polling of a number of temporary help providers indicates that they may not conduct criminal history checks, pull motor vehicle records or verify Social Security Numbers.  While they may check with prior employers, few are experienced in looking at the reasons for gaps in service.  Most temp agencies indicate that they could not afford to do proper background checking because their clients wouldn’t pay for it, even on a cost only basis.  

Know Thy Temp

The XYZ Department Store hired temps on an ongoing basis to support increased workloads.  As the work leveled off, XYZ offered full-time positions to those temps who seemed to be the most acceptable. No background checks were done: XYZ assumed that the temps had been screened by the agency. Six months later and after considerable expense with private investigators, XYZ solved a puzzling problem with employee theft.   Two of the applicants had criminal records; one for shoplifting and the other for attempted murder.  This shocked the XYZ management, since both temps turned employees had been exposed to the general employee population for over a year.  

What is the moral to this story? Do not assume that others have done employee screening for you. 

Questions to Ask a Temp Agency

Any business prepared to use temps should ask a number of questions, including: 

· Does the temp agency screen its employees and, if so, to what extent?

· Will the temp agency perform deeper background check, if requested?

· Does the temp agency have liability insurance to protect you, the client?  (Hint: If so, ask to see a copy of their certificate of insurance.)

Using Subcontractors

Generally, a company hires subcontractors (or independent contractors) to perform certain tasks on an ongoing basis. As with temps, there are many inherent advantages to hiring a sub. An employer using subs is not obligated to pay state or federal payroll taxes, or to pay workers’ compensation, unemployment insurance, or pay for such benefits as health insurance or retirement funding. In addition, the company’s liability for negligence of, or injury to, a subcontractor is minimal when compared to the same actions by the employer’s true employees.

A downside to using subs is that big brother(the IRS(is watching you very closely.  In 1998, the most recent year for which the IRS has statistics, it conducted just over 40,000 audits of independent contractor arrangements. The IRS defines the distinctions between a true employee and a subcontractor (see below). If an employer is treating an individual as a subcontractor, but the IRS determines this individual is a true employee, the employer is liable for the associated back taxes. 

How Do You Determine if a Person is an Employee or an Independent Contractor?

" KEY POINT:  The general rule is that an individual is classified as an independent contractor if the employer (payer) only controls or directs the results of the work and not the means and methods of accomplishing the result. 

The IRS does provide some specific guidelines. The following text is taken from the IRS web site at http://www.irs.ustreas.gov:

“The determination is complex, but is essentially made by examining the right to control how, when, and where you perform services. It is not based on how you are paid, how often you are paid, nor whether you work part-time or full-time. There is no statutory definition of what an employee is, but from common law three basic areas have been identified: 

· behavioral control, 

· financial control, and 

· type of relationship.

“For more information on employer-employee relationships, refer to Chapter 2 of Publication 15-A, Employer's Supplemental Tax Guide. If you would like the IRS to issue a determination ruling, you may submit Form SS-8, Determination of Employee Work Status for Purposes of Federal Employment Taxes and Income Tax Withholding.”

A PDF version of the IRS Publication 15-A is found at the IRS web site. Go to the “frequently asked questions” menu and type in the key words “independent contractor.”

The IRS does not care how an employer may label or classify a worker. The IRS only looks at the substance of the relationship. And this is regardless if the worker is working full or part-time. The key is how the employer controls the subcontractor in question.

" KEY POINT:  If you hire a subcontractor who does not “work” for other companies, and you require this person to perform certain tasks at a certain time of the day via a specific set of specifications, you have hired an employee. 

The IRS Publication mentioned above has four excellent examples. These are route drivers, insurance sales, at-home workers, and traveling salespeople individuals hired as subcontractors, who in reality should be classified as employees. 

The Benefits of Using a Subcontractor

The primary advantages of using subcontractors are similar to those described for temps. The employer does not have to pay for the following:

· Workers’ Compensation

· State and Federal Unemployment Taxes

· FICA and Medicare

· Workspace

· Pension Plans, Health Care and Other Benefits

Also, there are the liability issues. While you can never fully limit all of your liability, you can at least minimize possible liability for injuries to, or injuries caused by, a subcontractor. As long as the subcontractor was not hurt on the company premises or through company negligence, there should be no liability issues. If a subcontractor causes damage to someone or something, the responsibility for negligence usually rests with the subcontractor. It is always a good idea to require and verify that a subcontractor has liability insurance in force.  

Another benefit to using subcontractors rather than employees is that using subcontractors reduces or eliminates some federal or state requirements that are based upon the number of employees in a company.  As an example, employers with less than twenty or more employees are not regulated by the age Discrimination Act of 1975. And, employers with less than fifteen employees are not bound by the American With Disabilities Act or the Civil Rights Act of 1964.  In addition, fifteen states do not require an employer to provide workers’ compensation insurance when their number of employees is less than three, four or five or if annual wages are less than a certain amount. (See Lesson 23.)  

Put Subcontractor Agreements in Writing

When working with a subcontractor, it is a good idea to require a document, signed by both parties, that details the nature of the relationship.  The contract should include the following:

· a statement that the purpose of the contract is to establish a subcontractor relationship

· a list of the duties to be performed by the subcontractor 

· a statement that the subcontractor is to provide his or her own transportation and equipment

· instructions on the invoice cycle of when payment is made and avoiding hourly rate statements

· a statement that the subcontractor is free to provide similar services to other employers

· the subcontractor is to provide copies of their in-force insurance, driving record (if applicable), and Federal Tax ID Number or Social Security Number 

Screening Subcontractors 

As with temps, a subcontractor may represent the employer in some means or manner, including possible direct interaction, with accounts. Therefore, the employer has a right to know about a subcontractor’s work experience, license (if required), criminal record, driving record, etc. If someone is hired as a subcontractor for an ongoing basis, we recommend using the same background checking policies appropriate for employees. Of course, be sure to have the subcontractor sign all relative waivers. 

Know Thy Sub
A local grocery chain used subcontractors to perform cleaning services for all of their store locations. Since the work was performed after hours, the subcontractors’ employees had keys to the stores. 

Early one morning upon arrival, a store manager was confronted by one of the cleaning persons armed with a gun. A demand for cash from the safe was made.  The cleaning person didn’t know the cash was put in a night deposit and the only cash in the store was starter sets for the registers.  Angry because of the sparse proceeds, he stabbed the manger several times, stole his car and fled unknowing toward the county court house on a dead end road.  The injured manager called 911 and several law enforcement agencies closed in on the fleeing cleaning person outside the courthouse where he then crashed the stolen vehicle. 

As it turned out, the cleaning person had a violent rap sheet, as did the owner of the cleaning service and most of their employees.  

The lesson here is don’t assume anything and don’t be bashful. One way or another, it is wise to make sure your subcontractors have had background checks.

Leasing Employees or Using a PEO (Professional Employment Organization) 

Essentially, employment-leasing companies, or PEOs, are brought in to manage specific tasks and thereby reduce some required staff effort and associated costs. Not to be confused with a temp, or independent contractor, this category is classified as true employees of a company.  As such, regulations do not provide any provision for a company to escape tax payments, benefit packages, or lessen the number of employees for this category.

Benefits of Using Leased Employees  

Ostensibly, leased employees remove headaches from the business owner and allow for savings based upon not having to budget salary for an administrator or by re-assigning duties to that person when lessening their workload.  For example, some companies “lease” their human resource and benefit department. The outside company oversees insurance, tax filing, workers’ compensation, unemployment compensation, etc.  while the company controls the daily activity of “your” employees at the work place.  Essentially the business writes one check to the lease organization who, in turn, handles all related issues.  

The employees of the PEO perform the same tasks, work for the same people and earn the same wages as that job-holder did prior to this agreement.  This allows the employer to focus on the core business and not to have to worry about the associated employee requirements.  Some of these organizations only take over a company’s employee population and have no provision for recruiting or screening, or only limited abilities.

Lesson Summary:

· The establishment of a probationary employment policy must be in writing with a specific time statement. 

· While there are many benefits associated with using temps, a serious question remains: What do you really know about these people?  

· An individual is classified as an independent contractor if the employer (payer) only controls or directs the results of the work, and not the means and methods of accomplishing the result. Check the IRS web site for specific definition.

· The primary advantages of using subcontractors or temps are that the employer does not have to pay for the following:

· Workers’ Compensation

· State and Federal Unemployment Taxes

· FICA and Medicare

· Workspace

· Pension Plans, Health Care and Other Benefits

· Before a person is brought in as a temporary or subcontractor, always inquire if the person is screened and by whom.

Recommended Resources:  

http://www.irs.ustreas.gov

The IRS web site has extensive information about the differences between employees and independent contractors (subcontractors). Look for IRS Publication 15‑A.

http://www.fuba.org/fuba/letter/0009

This site contains an article in a recent newsletter by the Florida United Businesses Association. The article discusses the differences in worker’s compensation issues between subcontractors and employees. 

HR Magazine, June 2001 Edition

The Society for Human Resource Management has an excellent article in the June 2001 edition of HR Magazine. Titled A Tough Target: Employee or Independent Contractor, it reviews this classification dilemma. The article may also be read at their web site, www.shrm.org.







