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	Termination Procedures


The termination of an employee can be one of the hardest and most uncomfortable duties of a company supervisor, manager or owner. Any termination has the potential of creating an uncomfortable situations with the other employees and customers. If a termination is not handled correctly, litigation becomes much more probable.

There are five important steps in the termination process:

1. Determine if the reason is legitimate and unbiased

2. Do it swiftly

3. Do it legally

4. Determine if benefits are owed or if there is an exit package

5. Conduct an exit interview

Finally, there is one underlying task that ties into all of the steps above:  to document, document, and document. 

The first three steps in the termination process are covered in this lesson. The exit package and exit interview are covered in the Lesson 22.

Legitimate Reasons for Dismissal

The following are typical, acceptable reasons for termination:

· Dishonesty

· Failure to accomplish assigned duties, or poor performance

· Committing illegal acts while on the job or job site

· Endangering others

· Violation of company policies or non-compliance with them

· Wrongfully Disclosing confidential information

· Habitual tardiness

· Excessive absences

· Abusing employee benefits

· Insubordination

· Theft 

· Fraud

· Misrepresentation

But, Are You Sure?

The reasons above are surely grounds for dismissal. But before you act, determine if you are reacting to a chain of events or an emotional circumstance.  Ask yourself the following questions:

· Is this an “at-will” employee? (see below)

· If another employee did the same thing, would I still terminate?

· Could the cause of termination have been avoided with proper training or management?

· Did the employee clearly understand company policy?

· Is the employee involved in an action such as a workers’ compensation claim, or scheduled to receive a benefit or bonus?

Nobody wants to be held hostage by an employee gone wrong. If you choose to terminate an employee, make sure that your decision is consistent with company policy, does not violate any contracts with the employee, and that there is documentation of your efforts to warn the employee.  Imagine that you will have to explain your reasoning to a jury, complete with evidence. If you feel that your argument is weak, you may wish to reconsider the termination, for now.

Act Swiftly

The old adage about one rotten apple spoiling the barrel holds true here. A festering problem with an employee who should be terminated, but is not, may leave a negative impression among co-workers and customers.  Once the decision is made to terminate, do it and don’t procrastinate. Be sure that your decision is legal and strictly follows company policy.  

Is the Termination is Legal?

Essentially, the manner in which an employee was hired determines that manner is which they can be terminated.

· If an employee was hired for a specific time period or has an employment contract, or has been given an express or implied provision that requires a reason for termination, then this employee can only be terminated for just cause.

· If an employee was hired under the Employment At-Will Doctrines, the employer has the right to end an employment relationship at anytime with or without cause. 

How to Prove Just Cause

“Just cause” can be something as simple as contractual obligations that are not met. Common examples are if an employee simply fails to show up, cannot complete a shift, comes to work under the influence, removes company property, becomes violent, purposely damages goods or for any basic item contained in the “contract.” Providing just cause for disagreements involving work product or time schedules requires additional effort or proof form management.  

The best and perhaps only way to prove just cause is by documentation to show it. Any and all of the actions leading to termination must be documented. These actions include:

· performance reviews

· written warnings, and 

· evidence of disciplinary meetings or sessions with the employee.

If a termination for just cause is necessary, then be sure to review all of the application and contract documents the employee has signed. If there are doubts or questions about a legal issue should contact an attorney who specializes in employment practices.  Guesswork or depending on general theory obtained from some third party could result in embarrassment. Decisions made without expert advice can be very costly.

Employment At-Will

As discussed in earlier lessons, the common law doctrine of employment at-will is created when an employee agrees to work without a specification as to how long the parties expect the employment relationship to last.  Under this century-old common law rule, employment relationships can, in general, be terminated at the discretion of either party. 

This means that at any time, and without notice, at-will employees may quit work, or be dismissed by the employer “for good cause, for no cause, or even for cause morally wrong.” However, though the employee may quit for any reason, there are many restrictions on an employer’s right to terminate.

For the US worker, employment is considered to be of vital importance to the quality of life, although, statistically, the jobs of two out of every three workers depend almost entirely on the continued good will of their employers.  The legal system, in general, presumes that the jobs of at-will employees may be terminated at the will of their employers.  They also recognize that employees have a similar right to leave their jobs at any time.

Restrictions on the Right to Terminate At-Will

Congress and state legislatures have passed laws that restrict the authority of employers to exercise uncontrolled discretion in terminating employees.  These laws have slowly eroded the right of employers to terminate employees for any reason or for no apparent reason.  The prohibitions apply only to actions taken after the law’s passage.  Therefore, an employer can anticipate, catalog and implement the legislative exceptions with more certainty than is the case with exceptions created by the courts.

The following is a listing of the major federal statutes that place limits on the discretionary termination of at-will employees by employers:

· Prohibitions Against Dismissals in Retaliation for Behavior Worthy of Public Protection

· Protected Labor Relations Activity

· Railway Labor Act (1962)

· National Labor Relations Act (1935)

· Protected Activity in Support of Health and Safety Laws

· Energy Reorganization Act of 1974

· Federal Water Pollution Control Act (1948)

· Air Pollution Prevention and Control Act (1977 amend.)

· Occupational Safety and Health Act (1970)

· Coal Mine Health and Safety Act (1969)

· Railroad Safety Act (1975)

· Miscellaneous Activities Worthy of Public Protection

· Jury System Improvement Act of 1978

· Prohibitions Against Dismissals of Employees Who are Members of Protected Groups

· Members of Groups that Have Been Victims of Past Discrimination

· Title VII of the Civil Rights Act of 1964

· Age Discrimination in Employment Act (1967)

· Americans with Disabilities Act

· Members of Groups Requiring Protection Against Economic Disadvantage

· Fair Labor Standards Act (1938)

· Veteran’s Employment Act (1976)

· Employee Retirement Income Security Act (1974)

· Consumer Credit Protection Act (1968)

· Members of Groups Requiring Protection Against Political Discrimination

· Civil Service Act (1978)

These federal statutes prevent employers from taking action against an employee for exercising a right under these various laws.  An employee that files a complaint, gives testimony or otherwise participates in a proceeding provided for by these laws, cannot be discharged for his or her actions. Many states also have statutes protecting employees from retaliation for filing claims or participating in proceedings under workers’ compensation, disability laws, unemployment insurance laws, etc. Additionally, more and more judges are finding “whistleblower’s” exceptions to employment at-will based upon employee conduct that is not the subject of a specific anti-retaliation statute. 

Common Law Limitations(Important Exceptions

The legislative exceptions to the doctrine of employment at-will have created a lot of business for the court system. The courts in turn have performed their traditional role by enforcing these statutory rules in the cases brought before them. 

Some judges have gone beyond the words of these statutes and have created an additional set of exceptions. Many of the exceptions are “judge-made” or common law exceptions based on public policies that the judge believes are embodied in a state statute.

There are also times when common law exceptions have nothing to do with statutes or public policy, but are based on traditional rules of contract law that the judge believes obligate an employer.

Common law exceptions can be categorized into two very traditional areas of the common law: contract law and tort law.

Contract law 
regulates the manner in which agreements between parties are interpreted and enforced.

Tort law 
regulates relationships between parties who may have no agreement or contract with respect to the matter at issue.

Lesson Summary:

· The five important steps in the termination process are:

· Determine if the reason is legitimate and unbiased

· Do it swiftly

· Do it legally

· Determine if benefits are owed is there an exit package

· Conduct an exit interview

· Before you act, determine if you are reacting to a chain of events or an emotional circumstance.  Ask yourself the following questions:

· Is this an “at-will” employee?

· If another employee did the same thing, would I still terminate?

· Could the cause of termination been avoided with proper training or management?

· Did the employee clearly understand company policy?

· Is the employee involved in an action such as a workers’ comp claim, or scheduled to receive a benefit or bonus?

· The rule of the common law doctrine of employment at-will is created when an employee agrees to work without a specification as to how long the parties expect the employment relationship to last.  Under this century-old common law rule, employment relationships can, in general, be terminated at the discretion of either party. 

· Congress and state legislatures have passed laws that restrict the authority of employers to exercise uncontrolled discretion in terminating employees

Recommended Resources:

http://www.businesstown.com/people/firing.asp

This is a great resource for articles on managing employees and how to terminate. Full of professional information; many articles are available.

http://www.irem.org/nyholm.htm

This is an article titled Firing without Getting Burned and is written by Sandy Gail Nyholm. This is well written article is highly informative.










