	1
	Don’t Hire a Crook!


	Lesson 23 - State Discrimination Laws
	220



	23
	How to Comply
with State Discrimination Laws


All states have employment laws.  These laws can have three nuances of note. They may only apply according to the number of people employed by an employer. They may prohibit specific types of discrimination. They may mandate that rules must be “posted” for employees’ examination. Many of the state discrimination laws are patterned after the federal laws.

Laws Defined by Number or Type of Employees

In most cases, the number of employees is the benchmark for determining when employers are subject to specific law provisions.  While some state law provisions start at three or less employees, most seem to follow the Americans With Disabilities Act( ADA( (which is a minimum of fifteen).  Some state laws detail the number of employees that work a minimum number of days, essentially covering part-timers or for a seasonal business.  Some states exclude “domestic help” from the employee classification, and a few more have done the same for “farm workers.”  

State Specific Discriminatory Laws 

The federal laws reviewed in the next lesson also affect employers. These laws can, by large, cover some of the same state’s own specific regulations. These state standards make it illegal to discriminate against employees or applicants on the basis of race, creed, color, natural origin, age (over forty), sexual orientation, religious accommodations, political affiliation, AIDs or genetic traits, lawful use of tobacco products, or unequal pay based on sex.  While this seems redundant where a federal law exists, an employer should be aware of distinctions between home rule and the federal regulations. It is important to note that none of these state laws remove liability from the federal requirements.  

Posting

Most states require employers to “post” notices of state laws that relate to the employee.  The notices must be prominently displayed in a location where employees normally have access, and not in some closet or dark corner.

Very often, the topics and language in state posting requirements duplicate federal posting requirements. This is to the employer’s advantage.  For example, should an employee complaint be filed “late” and become a litigation matter, these “postings” could help defend against a charge of alleged inaction by an employer.  This “documentation” could be vital, especially if the charges are failing to properly respond.  After all, most “notices” offer multiple means of complaining.  

An Overview of Certain State Law Topics

The remaining portion of this lesson examines these six specific categories of state employment discrimination laws:

1. Reasons for Terminating Employees

2. Obtaining Criminal Record Checks for Employment Purposes

3. Alcohol and Drug Testing

4. Former Employer Immunity for Reference Checks

5. Workers’ Compensation 
Within each category, the general standard or norm and the states that have adopted that norm are reported. Also indicated are those states that have strong variances from the norm, or no law at all.  These laws may become the basis for litigation involving negligent firing and economic interference. 

If you have any questions about your state’s specific rules, we recommend visiting your local law library or calling your state attorney general’s office.

#1 - Reasons for Terminating Employees


The Standard 

Forty-five states and the District of Columbia have passed legislation restricting the firing of employees for most or all of these exact circumstances(
· serves on jury duty

· files a workers compensation claim 

· takes time to vote

· files safety complaints 

· union activity

· usees family leave 

· has a child support wage garnishment

· tells others of wage earnings

· is a protected reservist or veteran 

· refuses to work on Sunday or their Sabbath 

· is a member of a fire service

The laws do not say you have to pay them for this time, but you cannot fire them. 

Non-Standard States  

These six states do not have employment laws that restrict termination for the reasons given above:

Colorado
Idaho


Louisiana 
Montana

Wisconsin
#2 - Obtaining Criminal Record Checks
for Employment Purposes

The Standard

Among other things, the Fair Credit Reporting Act regulates the use of criminal record checks. In addition, every state has some specific laws regarding the use of criminal record for employment purposes. 

Some have limitations on the time frames allowed for consideration(how far back you may look.  Many forbid the use of, or even asking about an arrest that did not result in a conviction, or a record that was sealed or expunged.  If this disqualified information is used in the decision making process for employment, then there are grounds for discrimination.  Most states allow the use of arrest, indictment or pending trial information.  

Many of states require criminal record checks for specific positions, including; healthcare workers, day care (child or adult), school bus drivers and school employees, law enforcement, security personnel and private detectives, youth sports (paid and volunteer).  Other areas where criminal record checks are required are occupations that involve state licensing or registration. Typical industries and professions include insurance agents, racing, gambling, and liquor sales.  

Some states require sex-abuse or child-abuse registry checks.

Interestingly, some states have an overall policy that does not permit employers or the general public to gain access to their statewide criminal records database. These same states have laws on the books requiring criminal background checks for certain occupations. As a result, these states must then specify, by statute, which occupations require a criminal record check. This can become quite confusing when legislators make changes to one statute but not to another, thus not giving the means to access, when access is required. 

So, once again it is important to know your own state’s requirements limitations.  

#3 - Alcohol and Drug Testing

The Standard 

States with alcohol and drug testing statutes generally mirror the federal policies and standards.  Some states require additional reporting, others impose limitations. A few have job specific testing requirements.  

Many of the state laws “allow” employers to  use state “drug free workplace programs” that outline testing procedure guidelines that must be followed.  Seven states offer workers’ compensation premium discounts to companies who follow the program.  Two states have provisions where employees forfeit workers compensation benefits for refusing to test or testing positive.  

The issue again is to know the home rule and make work it for you.  

    States with Rules or Limitations 

 

Alabama
Alaska
Arizona

Connecticut
Florida
Georgia

Idaho
Illinois
Indiana


Louisiana
Maine
Minnesota 

Mississippi 
Montana
Nebraska

North Carolina
North Dakota
Ohio

Oklahoma
Oregon
Rhode Island

South Carolina
Tennessee
Utah


Vermont
Washington


#4 - Former Employer Immunity for Reference Checks

As a rule, employers are reluctant, if not afraid, to provide derogatory or negative information on a past employee’s performance or conduct.  The stories of costly litigation and enormous jury awards have virtually shut down one of the most important channels of information a new or prospective employer could rely on.  Some employers refuse to respond to a reference check. Others only provide name, rank and dates of employment.  This is the only way to protect a company.  Or is it?  

Forty-one states have enacted litigation providing immunity to employers who provide truthful references concerning an employee’s qualifications, job performance and reason for termination.  As long as the information is truthful and without malice, the employer is free from civil liability.  Many employers may not be aware that they reside in a protected state.  Therefore, when checking the reference from a protected state, it is a good idea to remind that employer of his immunity. 

In fact, there has been a backlash of litigation against companies and their insurers for withholding damaging information about a former employee. Cases where one employer knew of dangerous or costly actions by their former employee and knowingly withheld that information from an inquiring prospective employer have resulted in disaster. For example:

Oh, He’s OK

ABC Company caught an employee, Mr. Jones, embezzling a large amount their money.  Eventually the employee, although fired, made restitution and charges were withdrawn.  Several years later, Mr. Jones applied for a job with XYZ Enterprises. XYZ contacted Company ABC for a reference and was provided with a glowing picture of Mr. Jones.  Within a year after hiring Jones, he was caught embezzling nearly $100,000.  The insurance company for WYZ performed an investigation and discovered the knowledge withheld by Company ABC then sued them.  In the end the insurance company won the case against ABC and was awarded double the value of the embezzlement.  

The moral of this story is to know your state laws, the state laws of the company you contact for references, and be careful.   

  States with Laws for Immunity for References from Former Employers

Arizona
Arkansas
California 

Colorado
Connecticut
Delaware

Florida
Georgia
Hawaii

Idaho
Illinois
Indiana

Iowa
Kansas
Louisiana 

Maine 
Maryland
Michigan

Minnesota
Missouri
Montana

Nebraska
Nevada
New Mexico

New York
North Carolina
North Dakota

Ohio
Oklahoma
Oregon

Rhode Island
South Carolina
South Dakota

Tennessee
Texas
Utah

Virginia
Washington
West Virginia

Wisconsin
Wyoming


States NOT Having Laws for References From Former Employers

These states have no provisions regarding blacklisting or references or immunity to employers.
Alabama
Alaska
District of Columbia

Kentucky
Massachusetts 
Mississippi

New Hampshire
New Jersey*
Pennsylvania

Vermont



 *New Jersey has introduced legislation in the Senate and Assembly.   

#5 - Workers’ Compensation

Small Employer Exceptions

Standard

Every state has workers' compensation laws. Except in two states, coverage is mandatory. However, some states require a minimum number of employees. Again check your state’s laws or with an attorney to make sure your company is complying with all of the applicable laws.

Non Standard States

Non-Mandatory: 
New Jersey and Texas permit the employer to choose whether to offer workers’ compensation.

Three or More Employees:
Arkansas, Georgia, Michigan, New Mexico, North Carolina, Virginia, and Wisconsin. 

Four or More Employees: 
Florida, Rhode Island, and South Carolina

Five or More Employees: 
Mississippi, Missouri, and Tennessee

Further Exceptions

If you are in the construction business in Florida, Missouri, or New Mexico, you can forget the rules above. Insurance is required with one or more employees.  Wisconsin reverts to one employee in more than $500 in wages were paid the previous year. There are other exceptions in Arkansas, Kansas, South Carolina, and Tennessee. Again, check your state’s laws, or do so through your attorney.

Discounts for Drug Testing

The seven states listed below offer as much as a 5% reduction in workers’ compensation premiums under a “drug free workplace” initiative. There are also specific testing requirements and policies that employers must follow. These seven states are:
Georgia
Idaho

Mississippi


North Dakota
Tennessee

Virginia 

Washington


Other Notes about Worker’s Compensation

Arkansas
An injured employee who refuses to test forfeits workers compensation medical payments and indemnity.

Florida
An employee who tests positive forfeits workers compensation benefits. 

Recommended Resources:

http://www.employmentlawcentral.com

This site does an excellent job of disseminating employment law. There are pages and links to recent laws, opinions, and court cases. A great site!

http://www.icle.org

The Institute of Continuing Legal Education offers impressive educational and legal resource materials, including an Employment Law Central link.

http://www.hrtools.com

Do a search under “workers comp” and this site will provide a wealth of information about state worker’s compensation laws.

http://guide.lp.findlaw.com/11stategov

Findlaw.com is a great resource of legal information.  The URL listed above provides a gateway to every state’s “cases, codes and regulations.”

http://www.references-ect.com/main.html

This company has an terrific page of state employment laws. Find your way to www.references-ect.com/state_employment_statues.html.










